The Collections / Foreclosure Process for Condo Associations

TIMELINE ACTIONS TAKEN HYPOTHETICAL SCENARIO Balance
D On the 20th of the month CPM January 1- $100 Assessment is due 5100
3 O ay sends the homeowner a letter No Payment Made
. 4o cayment Made
letting them know that they have ] .
missed their payment for the January 15- $20 Late Fee is Applied $120
month. No Payment Made
D H the homeowner has not sent in February 1- $100 Assesstnent is due $220
6 0 ay payment for the previous month No Paument Made
. . Vg sayment Mdae
plus the late fee and is delinquent
again they receive a letter informing February 15- $20 Late Fee is Applied $240
thern that they have t.mt]l the 15th of No Payment Made
the next month to bring the account
current or they will be sent to the
attorney for collections
If the owner stilt hasn’t brought the  March 1- $100 Assessment is due 5340
9 0 D ay account current , upon Manager No Payment Made
. o Fayment Made
approval the file is turned over to
the attorney. The attorney then March 15- $20 Late Fee is Applied $360
lmlmedlate}y places a lien and sends No Payment Made
a lien and demand Jetter. ¥
If the attorney receives no response April 1- $100 Assessment is due $460
120 Day from the Een and demard letter he No Payment Made
will recommend foreclosure. SEE
BELOW FOR OPTIONS. April 15- $20 Late Fee is Applied $480

No Payment Made

Your Next Board Meeting

Review with your property manager
the latest Attorney Report that is
attached to your monthly financial
packet (last page). The Attorney
will make a recommendation which
the board must act on if you wish to
proceeded in collecting past due
assessments. As a Beard you have
the following 3 Options:

Scenario continues on next puges

Option g Yoreclosure by Advertisement

Option 2- Judicial Foreclosure

Option 3~ Send co-owner to a collections company



Option 1

Notice Posted In Legal News for 5 Weeks

v

Foreclosure Sale/Sherriff's Deed
4-6 Weeks After Notice is Given

If Co-Owner
Responds to Lien
and Demand

Letter
Assaciation recoups all
dues owed

Process Complete

The Association
bids the amount

A third party bids
on_the property-
The third party pays
the amount bid. The
sherniff gives a deed to
the third party
purchaser and forwards
the amount owed to the
association. Excess
funds (if any) are
deposited with the
circuit court.

owed to it
The association
receives a Sheriffs
Deed to the property.

You now enter
the redemption
period

.Redemption Period of 6 months

If Co-Owner Redeems
If the Associalion was the
successful bidder, it receives
payment in full, files a
redemption receipt, and the
co-owner keeps the unit.

Process Complete

If Co-Owner Does Not Redeem
The purchaser owns the unit subject to the first
morigage, bul free of any second (or third,
etc.) morlgages.

v 4 r——

If the property has

If there is no

v

Mortgage a mortgage

A 4

The purchaser owns the
unit subject to the first

i foreclosure or lose the unit. The bank will owe assess-

HYPOTHETICAL SCENARIO CONT, Balance

May 1- $100 Assessment is due

No Payment Made

$580

May 15- $20 Late Fee is Applied  $600
No Payment Made

June 1- $100 Assessment is due

No Payment Made

$700

June 15- $20 Late Fee is Applied  $720
No Payment Made

If the first mortgagee forecloses, its foreclosure will

extinguish the title obtained at the sheriffs sale. The
purchaser will need to redeem from the first mortgage

ments only from the date of its sale forward.

July 1- $100 Assessmentisdue  $820

No Payment Made
July 15- $20 Late Fee is Applied  $840 [

No Payment Made

H—0

August —January $600 in Assessments due  $1420

No Payment Made

August —January $120in Late Fees Accrue  $1540

No Payment Made

February 1- $100 Assessment is due  $1640

No Payment Made

February 15- $20 Late Fee is Applied
No Payment Made

$1660 :

profit.

evict the former
owner.

The purchaser owns
the unit outright and
may rent it out for
income or sell it for

The purchaser can

mortgage, but free of any
second (or third, etc.)
mortgages. The
purchaser can evict the
former owner and either
sell* the unit (for profit or
short sale) or rent it out.

*If the unit is sold the first
mortgage must be paid in full to
close the unit or a short sale

Process Complete

must be arranged by the
purchaser and first mortgage

At this point the association dues will continue to
accrue until either the unit is sold or the association
comes to another arrangement for the unit. If a bank
has stepped in and foreclosed on it's own mortgage
the association does will continue to accrue until they
sell the unit. In most cases the bank will not pay
association dues until the closing date of the next
sale. They will only pay for the amount that has
accrued since their sheriff's sale forward (the amount
highlighted in yellow).

holder




Option 2

HYPOTHETICAL SCENARIQ CONT. Balance

May 1- $100 Assessmentisdue  $580

No Payment Made
Complaint filed in the circuit court. Names May 15- $20 Late Fee is Applied ~ $600
Co-owner(s) and mortgagee(s) as No Payment Made
defendants. All parties must be served
with the complaint after filing. T

21 days to respond to complaint. (28

June 1- $100 Assessmentisdue  $700

JY Days if served out of state) No Payment Made
l { June 15- $20 Late Fee is Applied  $720
F NO RESPONSE IS RECEIVED DEFENDANT FILES A RESPONSE No Payment Made
The parties engage in
Defaults are entered discovery, file motions,
for non-responding case evaluation, etc. -
defendant(s) and a Ultimately a trial Is held if If the first mortgagee forecloses, its foreclosure will
motion for default the case is not otherwise i extinguish the title obtained at the sheriffs sale. The
judgment is filed. resolved. If the associa- . purchaser vill need to redeem from the first mortgage |
tion prevails, it receives ¢ foreclosure or lose the unit. The bank will owe assess- |
a judgment. ‘ ments only from the date of its sale forward. i

v
i Lhe‘ co‘;"t er}tgrtst?l July 1- $100 Assessmentisdue  $820 éléloo.
uagment agains e | | lorsevenweewxs,a | | 0 TEEE AT
co-owner for the No Payment Made

unpaid assessments,
late charges, interest,
costs, and attorney
fees. The judgment
determines the priority
of the lien vis-a-vis any
mortgages.

July 15- $20 Late Fee is Applied ~ $840 $120 |
No Payment Made

v

August —January $600 in Assessments due  $1420 §$720

No Payment Made

August —January $120 in Late Fees Accrue  $1540 $,84,0,,, :

No Payment Made

Y ¢
Refer to the foreclosure by Do
advx_aﬂisement ﬂoyv ghart February 1- $100 Assessmentisdue  $1640 ,$94o
o e oyt S
bidder. February 15- $20 Late Fee is Applied $1660 $g60
NoPaoment Made
‘—_—

At this point the association dues will continue to
accrue until either the unit is sold or the association
comes to another arrangement for the unit. If a bank
has stepped in and foreclosed on it's own mortgage
the association does will continue to accrue until they
sell the unit. In most cases the bank will not pay
association dues until the closing date of the next
sale. They will only pay for the amount that has
accrued since their sheriff's sale forward (the amount
highlighted in yellow).
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Foreclosure By Advertisement vs. Foreclosure by Judicial Action:

which is the best remedy?

©2005 By Steve Sowell

The Michigan Condominium Act authorizes an
association to foreclose its condominium lien
by either judicial action or by advertisement in
the same manner as mortgages are foreclosed.
Which is the best remedy? Like most legal ques-
tions, the answer is “it depends,” but usually
foreclosure by advertisement is the best option
available to an association.

rior to passage of the recent overhaul of the Michigan Condominium

Act, the author routinely recommended to his cliemss that they

proceed with a judicial foreclosure. The main reason for this rec-

ommendation was that the Michigan Condominium Act provided
for the association to recover ils attorney fees in a “proceeding” and in an
amount “as determined by the court™ In a foreclosure by advertisement,
there is no “proceeding” in the customary sense of a lawsuit, nor is there a
court determination of attorney fees. Under the old provision, the assaciation
faced & dilemma if it foreclosed by advertisement: either include its attorey
fees in the bid and hope thal the co-owner did not challenge the foreclosure
(because including attorney fees not determined by a court gave the co-owner
an easy ground for challenge), or forego the attorney fees and take the chance
thal the co-owner would redeem (in which case the association could not
recaup the attorney fees it expended in the foreclosure).

Al of that changed with the passage of the recent amendments. Now the
Condominium Act specifically provides that “to the extent the condominium
documents provide, the association of co-owners is entitled to reasonable
inferest, expenses, costs, and attomney fees for foreclosure by advertisement
or judicial action.” Including attomey fees in a bid on & foreclosure by
advertisement is no longer an easy challenge. Now, the co-owner will have
lo demonstrate bath that the [ee charged is unreasonable and that he had the
ability lo timely redeem but for the unreasonable fee.

Foreclosure by advertisement is by far the swiftest, easiest method of fore-
closure. Once the lien has been recorded and served and the statutory 10 day
waiting period has elapsed, notice of foreclosure is published in a legal news.
paper for 5 weeks, nolice of foreclosure is posted in a conspicuous place at the
unit, and a sheriff's sale is conducted and the unit is sold to the highest bidder.
A co-owner wha wishes to challenge the foreclosure has the burden to Rle suil
and convince the court there are grounds to slop or delay the sale.

Note that there is no personal notice of the foreclosure to the co-owner;
only posting of the property and publication of the notice (in a newspaper
that only attorneys and a few others read). The law has been upheld in the
martgage foreclosure context despite the lack of personal service. It is pos-
sible 1o foreclose by advertisement even if the co-owner is deceased.

The sherifP's sale is a public auction that takes place literally on the court-
house steps (actually, most counties hold it in the fobby}. Anyone can submit
a bid although there are penalties for submitting a bid and then not following
through, and some counties have local procedures to qualify bidders. The
sale is n cash sale; the successful bidder must pay by cash or cerlified funds
within 24 hours {or Jess, depending on the counly) of the sale.

Al sale, the assaciation will bid in either the amount it is owed or the fair
market value of the property (less prior liens, such as a first mortgage or any
federal or state tax liens and unpaid property taxes), whichever i less. If
there are no other bidders, the sheriff executes a sheriil’s deed to the associa-
tion as the successful bidder and the redemption period begins to run. ¥
there is an overbid {sameone bids more than what is owed to the association),
the sheriff pays to the association the amount owed to it and executes a sheriff
deed to the successful bidder. The excess is deposited with the circuit court,
There is a procedure for the co-owner or ather creditors of the co-owner to
make claim to the excess.

The redemption period is six months from the date of sale unless the unit
is abandoned, in which case the redemption period is one month from the

12

date of sale. Determining that = unitis sbandoned is more than locking in the
window; the foreclosure statutes require 2 notice to be posted and & letter sent
ta the co-owmer by certified mail. Unless the co-owner responds within 15
days, the unit is presumed abandoned upon the recording of an affidavit with
the register of deeds. If the co-owner fails to redeem the unit, the successful
bidder owns the unit and becomes liable henceforth for assessments from the
date of sale. If the former co-owner still resides in the unit, the bidder can
file an eviction action to have the owner dispossessed,

By conlrasl, foreclosure by judicial action is a much more cumbersome
procedure. It involves filing a Jawsuit In the circuit court and obtaining per-
sonal service of process on the defendant, something not always easy fo do.
Unlike & foreclosure by advertisement, if the co-owner is deceased the asso-
ciation must open a probate estate, have a persanal representative appointed,
and then file the foreclosure lawsuit against the personal representative.

The co-owner has the right to file an answer 1o the complaint and contest
the assoclation’s right to foreclose, He can even file a counterclaim against
the association for any perceived violations of his rights under the condo-
minium documents. If the co-owner contests the malter, he can engage
in discovery, including requesting records of the assoclation and requiring
oflicers and/or managing agents of the association to appear for depositions.
If there are disputed issue of fact, there will be a trial.

Of course, il the co-owner does nolhing, his default can be entered with the
court. A defaull acts as an admission of the association’s claim and entitles
the mssociation to judgment,

Whether by default or afier trial, if the court finds that the assoclation is
owed money the court wilt enter a judgment and order a sale. By law, & sale
cannot be entered
until at least six
months from the fil-
ing of the complaint.

If the co-owner
defaulis, the associa-

tion will prohably be

in good shape tohold  *=
a sale six months
from the date of fil
ing, but if the matter
is contested and a
trial is necessary, the
maiter could take much longer 1o come to sale.

The redemption period is six months from the date of the sale. There isno
procedure to shorten & judicial redemption period by abandonment.

I you have been following closely, you will note that a foreclosure by
adverlisement takes about 7-1/2 months and can be as short as 2-1/2 months
if the property is abandoned, while a judicial foreclosura takes 2 minimum of
one year and can last much longer. Why would anybody in their right mind
want to pursue & judicial foreclosure over a foreclosure by advertisement?

There are limited circumstances where a judicial foreclosure is appropri-
ate, For instance, if it is virlually ceriain thet the co-owner will file suit to stop
or challenge the sale, there are some minor tactical {and major psychological)
advantages to being the plain&ff rather than the delendant.

I there is more than one morigage recorded against the unit, the associa-
tion may choose judicial foreclosure 1o have the court determine the priority
of the associalion’s lien vis-d-vis the second mortgage. Even though the
Condominium Act provides that the association’s lien is superior fo second
and subsequent morigages, it has been the author’s experience both thal
junior mortgagees do not go away quietly, and that title companies are refuc-
tant to issue a commilment insuring over a second or subsequent morigage
afier a condominium lien foreclosure by advertisement.

I the condominium is a commercial condominium, or if the owner of a
residential condominium has renled his unit, the association may wish to
request that the court appoint a receiver during the pendency of the foreclo-
sure to collect rent 1o be applied against the unpaid assessments. A receiver
may only be appointed in a judicial foreclosure.

Ifit is doubtful if there is enough equity in the unit to satisfy the associa-

~
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tion’s claim, or if there is concern that the co-owner may stop paying his first
morigage, the association may decide to pursue a judicial foreclosure and
add a count for a money judgment. IF the unit is ost to foreclosure of the
fivst morigage, or if there is a significant deficiency afier the sherifl’s sale, the
assotiation may oblain a money judgment or a deficiency judgment against
the co-owner. While a clim for a deficiency is available after a foreclosure
by advertisement, there are two statutory defenses that may make geting a
deficiency difficult.

While the recent amendments to the Michigan Condominium Act simpli-
fied and clarified many provisions, few have the potential to have as much
impact as the application of reasonable attorney fees to e foreclosure by
advertisement, If your association attorney is still recommending judicial
foreclosures, ask him why.

Sleve Sorwell is ¢ Mount Clersens atiorney with 20 years' experience rebresenting communily
associations. He has authared many aviicles for the CAF-Michigan Newrleller and other publica-
dions, and has spoken at several of the CAI conferences. In iz spare lime (and with 5 Kids, there
i’ much of that), ke is an aspiring pholographer.
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CAl Activates Toll-Free Telephone Line:

(888) CAI-4321

ur nalional organization has activated a toll-free telephone line-

(888) CAL-4321 - that gives members a convenient, no-cost way

1o renew memberships, order publications, register for courses and
oblain information about CAI and its products and services.

CAP's main number - {703) 548-8600 - remains in service, but members
are encouraged io use the toll-free number, ‘The new line is staffed by mem-
bers of the CAI Direct team and is operational from 9 a.m. to 5 p.m. Eastern
time, Monday through Friday.

“This allows members to contact CAI at no cost to them,” says John
Artington, CAT's manager of customer service, “While the number is new,
one thing isn't changing: Our commitment to providing friendly, convenlent
and responsive customer service.”

Led by Arrington, the CAI Direct staff includes Alla Schmidt, supervisor
of customer service, and customer service representatives Giympia Carler,
Yvette Gonzalez and Jeanine Hurley.

Members of the Michigan Chapter should continue to call (248) 6816017
for information and services provided by the local chapter.

Recognizing that many members prefer online transactions, CAI national
makes this option available at wwiw.caionline.org. Specific links include:

* Ordering publications:

* Registering for courses
w.cajonline.org/about/education,
+ Jolning CAI
rw.caionli fioin/index,
* Chapter information:
wyw.calonling.org/shout/abouichap.cfm
* Professional designations:
.caionline.org/al ignations.c

PIPER-McCREDIE

INSURANCE AGENCY, INC,
Experienced Agents
Competitive Rates
Satisfied Customers
Fast Quotes
Expert Service

Condominium
Cooperative And

Insurance Specialists

* Representing Community Assoc. Underwriters and Auto-Owners
* Directors and Officers coverage is available through
Travelers Insurance
* Certificates of Insurance available online
* Over 260 Associations Insured

For a no-obligation quote or additional information please call. ..

Tom Dawson
tdawson@pipermecredie.com

1-800-333-0983

Piper McCrediv Lnsurance Apency * G-5454 Gateway Centre, Suite A ¢ Fling, M1 48507 ¢ Phone (850} 767-6050 « Fax (810) 767-7323

Visit our website at www.pipermecredie.com

Scott Breslin

sheeslin@pipermccredie.com
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